


A. 


ABATEMENT. 


. When both parties, plaintiff and defendant, die pending 
a suit upon a note, the action does not abate. Their 
respective representatives may be made parties by scire 

Jacias at the same time, and the action proceed. See 


title “ Parties,” Exrs. of Henderson vs. Alexander, Admr. 


ACTIONS. 


. Joint and several contractors, when sued together in the 
same action, are considered, under the Act of 1820 regu- 
lating the mode of prosecuting actions against contrac- 
tors and co-partners, as joint coutractors. See title “ Jownt 
Contractors and Co-partners,” Tedlievs. Dill - - 


ACTS DECLARED CONSTITUTIONAL. 


. The Act of 21st December, 1843, authorizing grants to 
issue to certain persons on the conditions therein stated 
to any ungranted lot of land in the several counties 
mentioned therein, is constitutional. Brinsfield vs. Carter 


. The 15th Section of the 14th Division of the Penal Code 
allowing the State ¢en peremptory challenges, is consti- 
tutional and valid. Hudgins vs. The State - - 


ADMINISTRATORS. 


. The administrator of an appellant, where the security 
on appeal, good at first becomes insolvent pending the 
appeal, is not bound to give additional security. Lati- 
mer, Whiting §& Co. vs. Admrs. Ware - - - 
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ADMISSIONS. 


Where one through a mistake of the law, acknowledges 
himself under an obligation which the law will not im- 
pose upon him, he shall not be bound thereby. Solomon 
vs. Solomon, Executor, §c. - - : - 


When admissions of one partner not a party to the suit 
admissible to charge the other members, see title “ Evz- 
dence.’ McCutchin vs. Bankston - - - 


AFFIDAVIT OF ILLEGALITY. 


When a defendant in execution files an affidavit of ille- 
gality thereto, he is bound at his peril, to state all the 
grounds of illegality which exist at that time, and pre- 
sent the same to the court, in the manner required by 
the statute and rule of court. Hurt vs. Mason - : 


No second affidavit of illegality will be allowed for 
causes which existed at the time of filing the first. Id. 


AGENTS. 


Public agents, contracting in behalf of the public, are not 
individually liable for the payment of such contracts ; as 
where a note was given by four individuals who were 
acting as Justices of the Inferior Court for the County 
of Heard, for the erection of a court-house for the bene- 
fit of the county, under the authority of a public statute. 
Ghent and others vs. Adams - - - - 


An agent who admits money in his hands belonging to 

his principal, is liable for interest thereon from the time 

he received it. Anderson and others vs. The State - 
AGREEMENTS, CONTRACTS, &c. 


Public agents, contracting in behalf of the public, are 
not individually liable. Ghent and others vs. Adams - 


Where Justices of the Inferior Court sign a note with 
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INDEX. 


the addition of the initials J. IL. C. to their names, parol 
evidence is admissible for the purpose of showing, 
(when there is any doubt,) whether the contract was in 
fact made in their individual or official character as 
agents of the public. Jd. - - - : 


AMENDMENTS. 


In declaring on a contract, in which A agrees to gather | 


and distil the peaches in B’s orchard, and deliver to him 
one third of the brandy, provided that A runs two stills, 
or runs one still and can do it: a failure to aver that the 
defendant run two stills, or one still and could distil plain- 
tiff’s peaches, is bad upon special demurrer, but amend- 
able. Murphy vs. Lawrence - - - - 


A breach by assignment, generally, that the defendant 
has not performed his promise or agreement, is bad 
upon special demurrer, but amendable. Id. - - 


An application to amend a judgment, is an appeal to the 
discretionary power of the courts. Saffold vs. Keenan 


The discretion of the circuit courts will not be controlled 
in refusing motions to amend judgments after fourteen 
years acquiescence, especially where the proposed altera- 
tion would fix the defendant with a heavy liability ; and 
where too, the error complained of is not one which 
falsifies the record, but where the objection is that the 
judgment rendered is not so beneficial to the plaintiff as it 
might have been made. 1d. - - - - 


When a writof error may be amended. See title “ Writ 
of Error.” Long and others vs. Strickland - - 


When a writ of error may be amended by adding a ne- 
cessary party. See title “ Writ of Error.” Cary, As- 
signee, &c. ads. Rice, Receiver, &c. - - - 


APPEALS. 


Under the judiciary Act of 1799 allowing appeals to be 
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entered upon the payment of costs and giving security 
for the eventual condemnation money, the party appeal- 
ing need not himself sign the bond. Pettee vs. Flewellen 


. Where an appeal has been entered by the intestate in 
his life-time, and the security, good at the time, becomes 
insolvent pending the appeal, the administrator of the 
deceased is not bound to give additional security. Lat- 
imer, Whiting & Co.vs. Admrs. Ware - - - 


. Where an appeal is entered, a writ of error will not lie 
for any errors committed by the Court below upon the 
trial before the petit jury. Carter and wife vs. Buchanan 


APPEARANCE. 


. What sufficient to relieve bai! in criminal cases. See title 
“ Bail and their Principals.’ Dennard & Alexander vs. 
The State - - - - - - 


ATTORNEYS AT LAW. 


. The attorneys at law against whom no fraud is charged 
nor relief sought, ought not to be made parties with their 
clients, in a bill to set aside a judgment at law. Kenan 
& Rockwell vs. Miller - - - ‘ ‘ 


BAIL AND THEIR PRINCIPALS, 


. The condition of a recognisance, or bond to appear and 
answer to acriminal charge at a given term of the court, 
is not fulfilled by the principal’s being present at that term; 
the condition of such a bond is not fulfilled by appearing 
and answering to the charge by pleading to it; but the 
accused must be and appear at the first term, and con- 
tinue to appear until he is permitted to go by leave of 
the court had, or until he is acquitted or otherwise legally 
discharged ; or if convicted, until sentence is passed ; 
in order to the fulfilment of the obligation of the bond, 
and the release of the securities. Dennard & Alexander 
vs. The State - - - - “ é 
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INDEX. 491 
BAIL-BOND OR RECOGNISANCE. 


1. A recognisance, or obligation to appear and answer toa 
criminal charge, attested only by one not being a mag- 
istrate, is not a recognisance technically, but is good as 
abond. Dennard & Alexander vs. The State - - 139 


BAIL. 


1, When bail surrenders his principal during the session of 
the court, it is his duty to have an exoneretur entered on 
the minutes of the court, which will be the only legal 
evidence of his discharge. Griffin vs. Moore - - 334 


2. According to the provisions of the Judiciary Act of 1799, 
the liability of bail in this State, is not absolutely fixed 
until the plaintiff in the action obtains final judgment for 
his demand, and a capias ad satisfaciendum issues there- 
on and the principal cannot be found ; scire facias issues 
against the bail, which must be served twenty days be- 
fore the court, and judgment thereon. Held, that the 
bail has the right to surrender his principal in discharge 
of his liability, at any time before final judgment on the 
scire facias ; and that the death of the party between the 
return of non est inventus, and final judgment on the scire 


facias, might be shown in discharge of the bail. 1b. - 334 
BAILMENTS. 
1. See title “ Carriers.” Fish vs. Chapman § Ross 349 


BILLS, NOTES, &c. 


1. The bona fide holder of a negotiable note payable to 
bearer, for a valuable consideration, without any notice 
of the facts which impugn its validity as between the 
previous parties, if it is transferred before it becomes 
due, takes it unaffected by these facts. Bond vs. The 


Central Bank - - - - - - 102 


2. The holder of a negotiable instrument, zs presumed to be 
a bona fide holder for a valuable consideration, without 
notice. Id. - - - - - - 103 








492 INDEX. 


. The extinguishment of a pre-existing debt, constitutes a 
valuable consideration for the transfer of a negotiable 
note. And the holder thus receiving it, before due, and 
without notice, is unaffected by the equities between 
the antecedent parties, Jb. - - - - 


. In suit upon bill, note, or other instrument, appearing 
upon its face to have been altered, the plaintiff is not 
required to produce evidence to explain it, where it is 
declared upon, as altered, unless the same is denied by 
the defendant on oath under the Judiciary Act of 1799. 
See title “ Evidence.” Tedlie vs. Dill - : : 


. What demands the defendant may set off against the 
payee in a suit by the indorsee See title “ Set-off.” 
Tinsley vs. Beall - - - 2 ‘ 


. When a note signed by the makers with the initials J.1. 
C. to their names, it is competent to show by parol evi- 
dence that they acted in their official character as agents 
of the public. Ghent and others vs. Adams - - 


BILL OF EXCEPTIONS. 


. Bill of exceptions not having been signed by the pre- 
siding judge within four days after the trial below, case 
will be dismissed upon motion. See title “ Writ of Er- 
ror.” Smith, Admr.vs. Burn & McLendon - 


Testimony on the trial below not embodied in the bill 
of exceptions, case will be dismissed. 2. - ; 


. Where the bill of exceptions to the decision of the 
Court below, on a demurrer to a bill of review, was duly 
certified by the presiding judge thereof, which contained 
a clear statement of the points made and decided by him 
on the demurrer, as well as the grounds of the decision ; 
it was held, the formal order overruling the demurrer, and 
the special reasons of the Court below for its judgment, 
were not indispensably necessary to the hearing of the 
cause in the Supreme Court. Cary, Assignee, &c. ads. 


Rice, Receiver, &c. - . - “ . 
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INDEX. 
BOND. 


. The act of the Legislature of 1841 repealed the charter 
of the Bank of Darien, and transferred its assets 
to the Central Bank. John R. Anderson, Esq. was 
appointed by the Central Bank an agent to collect these 
assets, and gave bond. Held, that this bond was correctly 
made payable to the Governor of the State of Georgia. 
Anderson and others vs. The State - - - 


BREACH. 


. When breach in plaintiff’s declaration is bad upon 
special demurrer, but amendable. See title “ Amend- 


ment.” Murphy vs. Lawrence - - . ¥ 
CARRIERS. 


. One who contracts to transport goods from one point to 
another, and deliver them in good order and condition, 
unavoidable accidents only excepted, is not a common car- 
rier, but is responsible on his contract as‘one. Fish vs. 


Chapman & Ross - - - - : 


. To make a person a common carrier, he must exercise it 
as a common employment; he must undertake to carry 
goods for persons generally, and he must hold himself 
out as ready to engage in the transportation of goods 
for hire as a business, and not as a casual occupation pro 


hac vice. Ib. - - - - - . 


Unavoidable is synonymous with inevitable; and inevitable, 
or unavoidable accidents, are the same with the acts of 
God, which means any accident produced by physical 
causes, which are inevitable ; such as lightnings, storms, 
perils of the seas, earthquakes, sudden death, illness. 


me -« : ‘ . , ; ‘ 


. A common carrier is in the nature of an insurer of the 
goods intrusted to his care, and is responsible for every 
injury sustained by them occasioned by any means what- 
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ever, except only the act of God and the King’s enemies. 
Tb. - . . ‘ ‘ ‘ ‘ 


Nor can he vary his responsibility by notice or special 
acceptance, such being void as contravening the policy 
of the law; but he may require the nature and value of 


the goods to be made known to him, and may avail him- 


self of any fraudulent acts or sayings of his employers. 
Ib. - - - - . : ‘ 


CASE FOR DECEIT. 


When this action will lie. See title “ Deceit.” Adminis# 
trator of Green vs. Bryant - - . . 


CESTUI QUE TRUST. 


William Pelot conveyed by deed certain slaves to Levi 
S. D’Lyon, in trust for the sole and separate use of his 
wife, Elvina R. Pelot, during her life, and after her death 
to her children. The deed authorized the cestui que trust, 
Mrs. Pelot, by and with the advice and consent of her 
trustee, to sell and dispose of the estate whenever she 
shall deem it proper to do so, and to re-invest the pro- 
ceeds, &c. Mrs. Pelot purchased from Augustus Myd- 
dleton a tract of land, the growing crop thereon, and also 
the stock of cattle, and hired the services of three ne- 
groes belonging to Myddleton, till the close of the year, 
to assist in the crop, for the sum of $1,476. Two notes 
were given by her for the amount, to be secured by a 
mortgage on the four slaves embraced in the trust deed, 
and by a mortgage on the land. Held, that it was com- 
petent for Mrs. Pelot to make this contract. Wayne, 
trustee and others vs. Myddleton and others - - 


CERTIORARI. 


The Inferior Court may review and annul an order ab- 
solute against the sheriff, at a subsequent term upon mo- 
tion, when it is made to appear that he was not in con- 
tempt; and its action is subject to revision by the Su- 
perior Court by writ of certiorari. Chipman vs. Barron 





357 


358 


66 


402 


225 

















INDEX. 
COMMISSIONS. 


. Sheriff’s commissions on sales under execution. See title 


“ Fees of Sheriff”? Aycock vs. Buffington, Guardian - 


COMMON CARRIERS. 


. For the obligations, liabilities, and rights of common car- 


riers, see title “ Carriers.” Fish vs. Chapman & Ross - 


CONTINUANCE. 


. The rejection of the admissions of one member of a firm 


going to charge the others, on the ground that the part- 
nership was not established, is not such a surprise as will 
entitle a party to a continuance after the cause has been 
submitted to the jury on the appeal. McCutchin vs. 
Bankston - - - - - - 


. The court will not continue a case until the next term 


for the purpose of permitting a party to amend his writ 
of error. The constitution, and the act organizing this 
Court, requires all cases to be disposed of at the first 
term, except for Providential cause. Cary, assignee, §c. 
ads. Rice, Receiver, &c. - - - - - 


CONTRACTS. 


. What contract a Cestui que trust may make. See title 


“ Cestui que trust.” Wayne, trustee and others vs. Myd- 
dleton - - - - - - - 


It is a general rule that fraud vitiates all contracts. Cof- 
Jee and others vs. Newsom, Executor. - - F 


COSTS. 


. Orders for the payment of costs under the 4th section of 


the 14th division of the Penal Code, are entitled to be 
paid according to their priority of dates. Hackett vs. 
Jones - . ° . : - - 
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1. 


DECEIT. 


If A agrees to buy a plantation for B, and B agrees to 
pay A what he gives for it, and A represents to B, that 
he gave three thousand dollars for it, when in fact he 
paid a less sum, and B pays him three thousand dollars ; 
an action on the case will lie in favour of B against A, 
for the deceitful and false representation. Admr. of 
Green vs. Bryant . - - - - 


DEEDS, &c. 


When equity has jurisdiction to direct the cancellation of 
deeds and other instruments which have become functus 
officio. See title “ Equity.” Butler and others vs. Durham 


DEFENCE. 


Whenever suit is instituted against a party, it is his duty 
promptly to make his defence, if he has any, at the proper 
time and in the proper manner ; the laws do not favour 
the negligent and sleepy. Stroup vs. Sullivan and 
another - - -. - - - . 


DEMURRER AT LAW. 


When declaration is bad upon special demurrer, but 
amendable. See title “ Amendment.” Murphy vs. Law- 
rence - - - - e : - - 


DILIGENCE. 


See title “ Defence.” Stroup vs. Sullivan and another - 


” DIMINUTION OF THE RECORD. 


The omission to embody in the record sent up, the for- 
mal order of the Court below overruling the demurrer, 
and the special reasons for its judgment, will not support 
a suggestion of a diminution of the record under the 
18th rule of the Supreme Court. See Carey, Assignee 
§c. ads. Rice, Receiver, §. . - - - 
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INDEX. 
DIVORCE. 


The only causes for total divorce in Georgia are those 
recognised by the common law, to wit, pre-contract, 
consanguinity, affinity and corporeal infirmity. Head 


vs. Head ° ° ‘ . " P 


And the only causes recognised in Georgia, for a partial 
divorce, are those of the common law, to wit, adultery 
and cruel treatment. Jd. - - - - 


DORMANT JUDGMENTS AND EXECUTIONS. 


Under the Acts of 1822 and 1823, to prevent the fraudu- 
lent enforcement of dormant judgments and exccutions, 
a return must be made by the proper oflicer on such 
execution every seven years, or it will be presumed to 
have been satisfied and fraudulently kept open. Booth 
vs. Williams - - - - - - 


EQUITY. 


When a court of chancery will appoint a guardian ad 
litem to an infant plaintiff. See title “Guardian ad 
litem.” Leonard vs. Scarborough and wife and others - 


A party having elected to proceed at law, equity will 
not interpose until he has pushed his remedy to every 
available extent: neither will a court of chancery antic- 
ipate, that the legal redress may not prove effectual. 
McGough & Crews ys. The Insurance Bank and Mc- 
Dougald - - - - - - 


’ 
The garnishment acts of this State, may not, either in 
express terms or by fair implication, have ousted chan- 
cery of its previous jurisdiction over the same subject 
matter; still if a bill were filed, it would be demurrable 
upon the ground that there was an ample remedy até 
law, unless there was something peculiar in the circum- 


stances of the case. Jd. 7 P : 


4, A charge ina creditor’s bill, that he fears, that his debtor 
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if he gets possession of funds, which he is proceeding to 
collect under execution, will apply them to the payment 
of other liens having no priority over his own, will not 
justify the interposition of a court of chancery. He 
must state the ground of his fears, or allege some issuable 
fact, such as a fraudulent combination between his 
debtor and other creditors, to entitle him to relief. Id. 


In this State, a verdict for the defendant in an equity 
cause on the first trial thereof, does not operate as a 
dissolution of the injunction granted therein, as a matter 
of course, when an appeal is entered from such verdict 
in accordance with the provisions of the Act of 1843. 
Neisler and others vs. Smith —- - - - 


A court of equity will not grant relief against a judg- 
ment at law, on the ground of its being unconscientious, 
unless the defendant in the judgment was entirely ig- 
norant of his defence pending the suit, or unless with- 
out any default or neglect on his part, he was prevented 
by fraud, or accident, or the act of the opposite party, 
from availing himself of his defence, or by some unavoid- 
able necessity. Stroup vs. Sullivan and Black - - 


In cases of fraud (with the exception of fraud in obtain- 
ing a will,) courts of equity and courts of law have 
concurrent jurisdiction, and the court which first ac- 
quires jurisdiction is entitled fo retain it. Trippe §& 
Slade and others vs. Lowe’s admr. and others - - 


Where a bill was filed by judgment creditors to set 
aside a conveyance as fraudulent, it was held, a court of 
equity had jurisdiction, notwithstanding the creditors 
might have sued the donee as executor de son tort, after 
the death of the donor. Id. - : - : 


To a bill for relief and injunction against plaintiffs in 


execution, issuing upon a common law judgment, their 
attorneys, against whom no fraud is charged nor relief 
sought, ought not to be made parties. Kenan & Rock- 
well vs. Miller - - - - - - 
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If a complainant in equity has been before a competent 
tribunal at law which has given judgment against him, 
that judgment, unless reversed, is conclusive upon him 
in the other forum, even as to matters of defence which 
he might have presented, but neglected to introduce at 
the proper time; and that too, notwithstanding the de- 
cision disallowing his plea was erroneous. Jd. - 


Multifariousness defined. See title “ Multifariousness.” 
Butler and others vs. Durham - - - : 


Where there is a special prayer and a general prayer, 
the complainant under the general prayer may have 
such other relief only, as is consistent with the case 
made in the bill and with the special prayer. Id. - 


Equity has jurisdiction to direct the cancellation of 
deeds and other instruments, which are functus officio by 
payment or other cause, but will exercise it only in its 
sound discretion, in cases where the defence at law is 
not adequate, by reason of loss of testimony, lapse of 
time, or something peculiar to the case. Id. - - 


A court of equity will retain a bill, at the instance of the 
vendee of lands, to rescind the contract, notwithstand- 
ing he had not been evicted from the possession of the 
premises, nor had abandoned the possession thereof, 
nor had offered to do so. Coffee and others vs. Newsom, 


Executor . - - - . ‘ 
EVICTION. 
When a court of equity will retain a bill to rescind a 


contract at the instance of the vendee of lands without 
his eviction first from the premises. See title “Fraud.” 
Coffee and others vs. Newsom, Executor - - 


EVIDENCE. 


The declaration and other original papers of file in the 
clerk’s office, may be used in evidence in the same 
court to which they belong. Peckvs. Land - 
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When party not bound by his acknowledgment or ad- 
mission. Sec title “Admissions.” Solomon vs. Solomon, 
Ex. &c. - - - . ‘ ; 


The Act of 1802, prohibiting the Judges of the Su- 
perior Courts from withholding any grant, deed or other 
document from the jury, unless barred by the act of 
limitations, does not repeal the law of evidence as to the 
execution of such papers, nor prevent the judges from 
pronouncing upon their legal character. The only effect 
which it has is to prevent them from withholding from 
the jury, papers whose legal character is admitted or ad- 
judged by the court, and are legally proven. Hester, 
Executor vs. Young - - - : - 


A testamentary paper cannot be read to the jury in any 
case affecting the title to personalty in a court of com- 
mon law, until it has passed to probate before the Ordi- 
nary. Hester, Executor vs. Young - . - 


The news-paper itself is the best evidence of any arti- 
cle, which has been published in its columns. Bond vs. 
The Central Bank - - - - - 


In an action of trover by an executor or administrator, 
who declares on his own constructive possession, and al- 
leges the conversion after the death of the testator or in- 
testate, it is necessary for him to*introduce in evidence 
his letters testamentary or of administration, on the trial, 
as a part of his title to enable him to recover. LtoLinson 
vs. McDonald - - - - - - 


What shall be sufficient evidence of conversion, in the 
absence of proof of demand and refusal, to render the 
defendant in trover liable. See title “ Trover.” Ib. - 


The plaintiff is not required to produce evidence to ex- 
plain any alteration in the instrument sued on, where it 
is declared upon, as altered, unless the same is denied by 
the defendant on oath, in his answer. Tedlie vs. Dill 


When the question is, whether a homicide is felonious 
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or justifiable, the opinion of a witness, as to the intention 
of the deceased in approaching the prisoner, is not evi- 
dence: Aliter as to any information which the witness 
may have communicated, whether true or false. Hudg- 
ins vs. The State - - - - - 


Parol evidence admissible to show whether Justices of 
the Iuferior Court, signing a note with the addition of 
the initials J. I. C. to their names, made the contract 
upon which the note was given in their individual or offi- 
cial character as agents of the public. Ghent and others 
vs. Adams - - - - - - 


The admissions of one member of a firm, who is not a 
party to the suit, when the court is satisfied that the part- 
nership has been established, may be given in evidence to 
charge the other members, but not otherwise. Mc- 
Cutchin vs. Bankston - - - - - 


Trusts in personal property may be created and proven, 
by parol declarations. Kirkpatrick, guardian vs. David- 
son - - - - - - - 


The record is the only legal evidence of the discharge 
of bail upon the surrender of his principal during the 
session of the court. Griffin vs. Moore - - 


Parol evidence is inadmissible to prove the cause of 
taking a recognisance. The offence must be specified 
in the recognisance itself. Nicholson vs. The State _ - 


The court will not permit evidence aliunde the record 
certified to this court, to be received for the purpose of 
showing an appeal bond was given, and who the secu- 
rity was, but if the record is not complete, the party sug- 
gesting a diminution thereof, has his remedy under the 
xviith rule of this court. Coffee and others vs. Newsom, 
Executor - - - - - - 


EXECUTION. 


If an execution is paid by the justice of the peace, or 
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other collecting officer, to the plaintiff without stipula- 
ting at the time that it is to be kept open for his benefit, 
it is functus officio, and cannot afterwards be levied for 
the reimbursement of said officer. Arnett vs Cloud and 
others - - - - : : - 


. Executions must have a return made upon them by the 
proper officer every seven years, or they will be presumed 
to have been satisfied and fraudulently kept open. See 
title “ Dormant Judgments and Executions.” Boothvs. Wil- 
hams - - - - : : - 


EXECUTOR. 


. It isa good plea for a defendant who is sued as execu- 
tor, that since the last continuance of the cause, his let- 
ters testamentary have been revoked and administration 
committed by the Ordinary to another, to whom he has 
delivered over all the goods in his hands. Broach and 
Broach vs. Walker : . - - - 


EXECUTOR DE SON TORT. 


. In cases of fraud the creditors may sue the donee as ez- 
ecutor de son tort after the death of the donor. Trippe & 
Slade and others vs. Lowe’s Admr.and others - - 


EXECUTORY TRUSTS. 


. Where the testator leaves something to be done by the 
trustee, as to convey, it is an executory trust. Edmondson 
and wife vs. Dyson - - - - - 


. When property is bequeathed to A in trust for the use 
of B during his natural life, with instructions to the trus- 
tee to convey to whomsoever he shall by will appoint, 
and if he dies intestate then to convey the property to 
the heirs at law of B absolutely, and B dies intestate; 
held that this is an executory trust, to which the rule in 
Shelly’s case does not apply ; and that the heirs at law 
of B take as purchasers, and not as heirs in course of 
administration. Jb, - - - : - 
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FEES OF SHERIFFS FOR DIETING SLAVES. 


1. In what cases the sheriff not entitled to fees for dieting 
slaves. See title “ Sheriffs.” Hicks vs. Moore and others 243 


FEES OF SHERIFFS ON SALES. 


1. The commissions of sheriffs on money raised by levy and 
sale, are regulated according to the amount of the exe- 
cutions. On executions not exceeding in amount sixty- 
four dollars and twenty-eight cents, they are entitled to 
64 per cent; on executions above that sum but which 
do not exceed four hundred and twenty-eight dollars 
and fifty-six cents, 3$ per cent; and on executions 
which do exceed that sum, 1} per cent. And on 
all balances remaining to be paid to the defendant 
in execution, or otherwise disposed of, the sheriff is 
entitled to the same commissions relatively to amount, 
as in case of executions. Aycock vs. Buffington, guardian 269 


FORMAL ORDER. 


1 When a formal order of the Court below overruling a 
demurrer, and the special reasons for its judgment, are 
not indispensably necessary to the hearing of the cause 
in the Supreme Court. See title “ Bill of Exceptions.” 
Cary, Assignee, Sc. ads. Rice, Receiver, §c. - - 407 


FRAUD AND FRAUDULENT CONVEYANCES. 


1. If a creditor purchase property of his debtor in satisfac- 
tion of his own debt, and the debts of other favoured 
creditors, and buy a large surplus over to the exclusion 
of a particular creditor whose suit is pending, it is a 
badge of fraud. Peck vs. Land - : - 8 


2. The possession of property real or personal, remaining 
with the vendee after an absolute deed of conveyance, 
is evidence of fraud. Jb. - - - - 12 


3. A creditor or third person, may pay a full and fair price 
to an insolvent debtor for property, still, if the purchase 
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is made to delay or defraud creditors of their rights, it 
is void as tothem. Ib. - - - - 


In frauds, courts of equity and courts of law have con- 
current jurisdiction, except in case of fraud in obtaining 
a will. Trippe & Slade and others vs. Lowe’s Admr. and 


others - . é ‘ . - 


It is a general rule that fraud vitiates all contracts. 
Coffee and others vs. Newsom, Executor - - - 


When there has been a fraudulent representation by a 
vendor to the vendee, with regard to his title to a settle- 
ment of land, and the vendee seeks a rescission on that 
ground, the defect of title must be so great as to render 
the settlement of land contracted for unfit for the use in- 
tended ; that portion of the land to which the vendor 
cannot make title, must constitute the main inducement 
to the purchase. Jb. - - - - ° 


Where the vendee went into the possession of a settle- 
ment of land purchased of the vendor upon the faith of 
his representations as to the title thereto, which repre- 
sentations were false and fraudulent, and known to have 
been so by the vendor at the time of making them, it 
was held, a court of equity would retain a bill at the 
instance of the vendee to rescind the contract, notwith- 
standing the vendee had not beeh evicted from the pos- 
session of the premises, nor had abandoned the posses- 
sion thereof, nor had offered todoso. Ib. - : 


GUARDIAN AD LITEM. 


The Act of 1821, declaring that suits in favour of a guar- 
dian shall not abate upon the revocation of his letters of 
guardianship, but that the removal being suggested of 
record, a scire facias may issue to make the successor a 
party at any time after qualification and appointment, 
does not take from chancery the right of appointing a 
guardian ad litem, to prosecute a suit already com- 
menced in behalf of an infant, provided no appointment 
has been made by the Ordinary. Leonard vs. Scarborough 
and wife et al. - - - - - - 


14 


460 


76 
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ILLEGALITY. 


. See title “ Affiidcvit of Illegality.” Hurtvs. Mason . - 


INDORSER. 


. A makes his note at Columbus, Georgia, payable gener- 
erally to B or bearer, B transfers it to C by delivery, 
and C indorses it to D ; C held to be an indorser, and not 
a guarantor. Corvs. Adams - - - - 


. Ina suit by D the indorsee, against C the indorser, the 
possession of the note held, prima facie evidence of the 
delivery of itby BtoC. Ib. - - - - 


. Each indorsement is a new contract, and the contract 
of indorsement as to its nature, construction and inter- 
pretation, is governed by the dex loct contractus, and the 
remedies thereon, by the law of the place where the 
suit is instituted. Jb. - - - - - 


INFERIOR COURT. 


. The Inferior Court may review and annul an order ab- 
solute against a sheriff at a subsequent term, upon mo- 
tion, when it is made to appear that he was not in con- 
tempt: and its action is subject to revision by the Supe- 
rior Court by writ of certiorari. Chipman vs. Barron 


INJUNCTION. 


. A verdict for the defendant in an equity cause does not 
operate as a dissolution of the injunction granted there- 
in as a matter of course, where an appeal is entered in 
accordance with the Act of 1843. Nevsler and others vs. 
Smith - - - - : - - 


INTEREST. 


. An agent is liable for interest upon money admitted to 

be in his hands from the time he received it. Anderson 

and others vs. The State - ‘ * 
64 
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. He who has fraudulently received, or wrongfully de- 
tains, the money of another, is chargeable with interest 
thereon from the time he received it. Ib. - - 


JOINDER. 


. Ina writ of error on a judgment against an appellant 
and his security on appeal, both must be joined. Morris 


vs. Wiley, Parish & Co. - : . - 
JOINT CONTRACTORS AND CO-PARTNERS. 


The Act of 1820, to regulate the mode of prosecuting 
actions against joint contractors and co-partners, applies 
as well to joint and several contractors as to joint con- 
tractors only, provided they are sued together in the 
same action. Tedlie vs. Dill - - - - 


JUDGMENT. 


. If A as heir of C, recovers of B, the administrator, a 
judgment for his distributive share, and afterwards sues 
D as security on the administration bond, and recovers 
a judgment for a less sum against him, and collects the 
same, the first judgment is not merged in the latter ; 
and the payment in full of the latter, does not operate 
as an extinguishment of the former, but as satisfaction 
pro tanto only. Guerry vs. Perryman & Dennard - 


. For the doctrine of setting off one judgment against 
another; see title “ Set-of.”’ Colquitt vs. Bonner - 


. The assignee of a judgment or execution under the Act 
of the 23d December, 1829, takes it subject to any de- 
fence which might have been set up against the original 
plaintiff in the judgment or execution. Id. - - 


Executions must be issued from judgments within seven 
years from the time of their rendition, otherwise they 
will be presumed to have been satisfied and fraudulently 
kept open. See title “ Dormant Judgments and Eze- 
cutions.” Booth vs. Williams - or me 
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5. A judgment at law unless reversed, is conclusive upon the 
defendant in every other court, even as to matters of 
defence which he might have presented but neglected 
to introduce at the proper time, &c. Kenan § Rockwell 
vs. Miller - - - - - - 


6. The discretion of a judge refusing a motion to amend a 
judgment after fourteen years acquiescence, will not be 
controlled by the Supreme Court. Saffold vs. Keenan 


JUDGMENT AT LAW. 


1, When equity will not interfere with a judgment at law. 
See title “ Equity.” - Stroup vs. Sullivan and Black — - 


Kenan & Rockwell vs. Miller - . - : 


JURISDICTION. 


1. In cases of frauds, courts of law and courts of equity 
have concurrent jurisdiction. The first of said courts 
acquiring jurisdiction in such cases is entitled to retain 
it. Trippe § Slade and others vs. Lowe’s Admr. and 
others - - - - - sive Wie 


JURORS. 


1. A juror is not disqualified who has formed an opinion 
from mere rumour. Hudginsvs. The State - - 


JURY. 


1. When acause shall be considered as submitted to a jury. 
See title “ Nolle Prosequi.” Newsom vs. The State’ - 
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174 


60 


LETTERS TESTAMENTARY OR OF ADMINISTRATION. 


1. When necessary to introduce letters testamentary or of 
administration in evidence in trover by an executor or 
administrator. See title “Evidence.” Robinson vs. Mc- 


Donald : ‘ : LIME sige Bs 


119 

















. The law of the place where an endorsement is made, 
governs as to its validity, discharge, &c. See title 
“ Indorser.” Coxvs. Adams” - - - - 


LEX FORI. 


. The law of the court where the suit is instituted governs 
the remedy. See title “ Indorser.” Ib. - - 


LIMITATIONS OF ACTIONS. 


. The statute of limitations does not run against the State. 


Brinsfield vs. Carter - - - - - 
LIMITATION OF ESTATES. 


. Where the testator bequeathed certain negroes at his 
mother’s death to his son Robert, his heirs and assigns 
forever, “‘ but if Robert should live single, and die with- 
out a lawful heir of his body, the above property is to be 
equally divided between my three sons, James, John, 
and Lovett,” it was held to be a limitation over, upon an 
indefinite failure of heirs or issue, and therefore void as 
being too remote, according to the rules of the common 
law, and vested the property in the first taker. Held 
also, that if the bequest over had been good at common 
law, our Statute of 1821 would have vested the property 
in the first taker. Robinson vs. McDonald - ° 


. If an estate is bequeathed to A in trust for B, during his 
life, with power of appointment in B, of the fee by will, 
and in the event of B dying intestate, remainder in fee 
to the heirs atlaw of B, held that B having died with- 
out exercising the power, it is void, and the limitation 
over takes effect as though there was no such power in 
the will. dmondson and wife vs. Dyson - . 


LIQUIDATED DEMAND. 


. In order for a demand to be liquidated, it is not necessa- 
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ry that it should be in writing. Anderson and others vs. 
The State - - - . - : 


MANDAMUS. - 


- The Supreme Court will not grant a mandamus against 
a circuit judge, commanding him to certify a second bill 
of exceptions for the same cause in the same case, the 
first having been dismissed onthe hearing for irregularity. 
Harris vs. The State’ - - - : - 


MORTGAGE, 


. When a cestui que trust may make a valid mortgage of 
the trust property. See title “ Cestut que Trust.” 
Wayne, trustee and others vs. Myddleton and others - 


7 


MULTIFARIOUSNESS. 


. A bill filed by the maker and sureties to certain promis- 
sory notes, which were given to an administrator for 
purchases at his sale, against one into whose possession 
they were delivered by the payee who had absconded, 
to indemnify him and also one of the complainants, who 
were joint sureties on the administrator’s bond for losses 
sustained by them in that character—to have said notes 
cancelled upon averments that they were paid before 
they were transferred, and that the defendant had insti- 
tuted three suits upon them at law, the first of which 
was dismissed, the second also dismissed after plea and 
proof of payment, and the third still pending; and with 
the further averments that the defendant had been fully 
indemnified as surety on the bond from other sources, 
with a demand that defendant answer the allegations, 
and a special prayer that said notes be delivered up to 
be cancelled, and a prayer for general relief, is a single 
bill, and not demurrable for multifariousness. Butler 
and others vs. Durham - : - é 


2. Multifariousness defined. Jd. - . ‘ 
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MURDER, MANSLAUGHTER, JUSTIFIABLE HOMI- 
CIDE, &c. 


. The 12th section of the 4th division of the Penal Code, 
specifying the case in which homicide is justifiable in 
self-defence, does not apply to a single individual, but 
contemplates the joint action of two or more persons. 


Hudgins vs. The State - - . . Z 


NEW TRIAL. 


. An application for a new trial will not be granted on the 
ground that the verdict is contrary to evidence, provided 
there was testimony enough to warrant the finding, and 
the court was satisfied that justice had been done. 
Neither will the motion be sustained for the reason that 
the verdict was contrary to the charge of the presiding 
judge, if the charge itself was erroneous. Peck vs. 
Land - - - - - - - 


. The Supreme Court will rarely, if ever, control the dis- 
cretion of the circuit judge in granting or refusing a new 
trial in a criminal case because the finding is contrary 
to evidence, provided there was proof sufficient to war- 
rant the verdict. Hudgins vs. The State - - 


NOLLE PROSEQUI. 


. Under the 326th section of the 14th division of the Penal 
Code, no entry of nolle prosequi shall be made after a case 
is submitted to a jury, except by the consent of the de- 
fendant. A case is submitted when the prisoner has 
been arraigned, the plea of not guilty filed, and the 
jury empaneled and sworn. Newsomvs. The State - 


NOTICE. 


No notice of the signing of the bill of exceptions having 
been filed in the clerk’s office of the court below, case 
will be dismissed. See title “ Writ of Error.” Harris 
vs. The State; Smith, admr. vs. Burn and McLendon - 263 








INDEX. 
PARTIES. 











. Until there is a severance or destruction of a tenancy in 
common, one or more of the co-tenants cannot bring 
trover or trespass against the others. Leonard vs. Scar- 
borough and wife et al. - - - - - 











. Where there has been a judgment entered up against 
the securities on the appeal in the Court below, they 
should be made parties plaintiffs to the writ of error; 
and if they are not so made parties, the writ of error will 
be dismissed. Dill and others vs. Jones - - 80 














. Uunder the Judiciary Act of 1799, where both plaintiff 
and defendant die before scire facias has issued to make 
parties, the action does not abate, but parties may be 
made and the action proceed. Ezr. af Henderson vs. 

Alexander’s Admr. : - - , - 82 












. Thesecurity to the appeal bond in the Court below must 
be made a party to the writ of error. Long and others 










vs. Strickland - - - - : - 349 
See also, Morris vs. Wiley, Parish & Co. - - 287 
Carey vs. Rice - : - - 409 
Coffee and others vs. Newsom - - - 440 






PARTNERS. 






. Where two or more persons enter into an agreement to 
purchase cotton jointly, to advance equal portions of the 
purchase money, to pay equal portions of the expense 
of transportation of the same, and to share in the loss and 
profits, it is in judgment of law a co-partnership for a 

single adventure. Solomon vs. Solomon, Ex. - - 26 







. Partners, as between themselves, may alter, modify, or 
partially dissolve the co-partnership contract; provided 
they do not violate any principle of law, or public poli- 
cy. Id. - - - - - - 27 












When one partner fraudulently misapplies any portion 
of the partnership funds to his own private use with- 
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out the knowledge or consent of the other partners, he 
will be held liable for the same, with interest thereon 
from the time of such misapplication, to the other part- 
ners, Id. - - - : - - 


. Where, however, one partner drew $3,500 of the joint 
funds of the partnership, with the express assent of his 
co-partner, it was held, that he was not liable for interest 
thereon, until a demand was made upon him to account 
therefor by his co-partner and refused, he being con- 
sidered in default only from the time of such refusal. J. 


. When the admissions of a member of a firm who is not 
a party to the suit competent to charge the other mem- 
bers. See title “Evidence.’ McCutchin vs. Bankston 


PAYMENT. 


. Payment of an execution to the plaintiff by the collect- 
ing officer, without stipulating at the time that it is to be 
kept open for his benefit, operates as a full discharge 
and satisfaction of the debt. See title “ Eaecution.” 
Arnett vs. Cloud and others - - : - 


PERSONAL PROPERTY. 


. May be given in trust. by parol. Kirkpatrick, Guardian 
vs. Davidson - - : « 


PLEA PUIS DARREIN CONTINUANCE. 


. By an executor, when his letters testamentary have been 
revoked, and an intestacy declared in consequence of 
the birth of a posthumous child, showing that fact, and 
that an administration has been granted to another to 
whom he has delivered over all the goods in his hands 
as executor, is a good plea. Broach and Broach vs. 
Walker, Exr. - - - - : - 


PLEADING. 


. There must be a time averred in the writ, when every 









INDEX. 





material or traversable fact transpires. Bond vs. The 
Central Bank - - - : : : 99 






- In a suit by the dearer against the maker of the note, the 
omission in the declaration to allege the time when the 
note was transferred, is cured by verdict, or confession 
of judgment. Jd. - - : - - 100. 











- No promise need be alleged in a declaration, when the 
facts set forth show a legal liability without it. Jd, - 100 







4, The 25th section of the original charter of the Central 
Bank of Georgia, limited loans to any one person to 
$2,500. In a suit by the Bank upon a renewal note un- 
der the amended charter of 1829, or on a bill of ex- 
change discounted or purchased under the Act of 1838 
for the purpose of remitting funds to pay interest on 
the States’ bonds or foreign debt, it is not necessary to 
set out these acts as exceptions to the limitation contained 
in the original statute, and to aver that the debt sued on, 
was contracted under the powers which they confer. 
These acts were passed to extend the original charter, 
by clothing the Bank with additional authority, and'the 
courts are bound to observe their provisions. Jé. - 101 














PLEADINGS — VARIANCE. 





. A note given for rent ofa store-house, is described in 
the plaintiff’s writ as given for rent, omitting the words 
of store-house: held, not to be a fatal variance under 
our statute. White and others vs. Molyneux - - 126 







PLEADING IN EQUITY. 






1. When creditor’s bill demurrable. See title “ Equity.” 
McGough  Crewsvs. The Insurance Bankand McDougald 154 











2. What necessary to allege in creditor’s bill. See Ib. - 






PRACTICE. 





1. New trial will not be granted for the reason that the ver- 
65 
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dict was contrary to the charge of the presiding judge, if 
the charge itself was erroneous. Peck vs. Land - 


. Chancery has the right to appoiat a guardian ad litem to 
an infant plaintiff, to prosecute a suit already commenced 
by a former guardian in his behalf, provided no appoint- 
ment had been made by the Ordinary after the removal 
of the former guardian. Leonard vs. Scarborough and 
wife and others - - . . - - 


. When there has been a judgment entered up against the 
securities on the appeal in the court below, they should 
be made parties —and on failure, the writ of error will 
be dismissed. Diil and others vs. Jones ' - : 
See also, Long and others vs. Strickland : - 

Carey, assignee, &c. ads. Rice - - - 
Coffee and others vs. Newsom, Exor. - 3 - 

. Where no writ of error has been sued out or returned 

the case will be dismissed. Harris vs. The State - 


Party appealing paying costs, and giving security for 
the eventual condemnation money, need not himself 
sign the appeal bond. Pettee vs. Flewellen - : 


What is not such a surprise as will entitle a party to a 
continuance after a cause has been submitted to the jury 
on the appeal. See title “ Continuance.” McCutchin 
vs. Bankston - - : . - - 


. Where the testimony had on the trial in the court be- 
low is not embodied in the bill of exceptions, the case 
will be dismissed. Smith, admr. vs. Burn & McLendon 


Where no notice was filed in the clerk’s office of the 
court below of the signing of the bill of exceptions the 
case was dismissed. Jb. ° " : - 


When the bill of exceptions was not signed and certifi- 
ed within four days after the adjournment of the court 
below by the presiding Judge, the case was dismissed. 
Ib. - “ . . ° . , 
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10. If notice of the signing of the bill of exceptions is not 
filed in the clerk’s office of the court below, the case 
will be dismissed. Smith, admr. vs. Burn 5; McLendon 


11. A verdict for the defendant in an equity cause, where an 
appeal has been entered, does not operate as an injunc- 
tion as a matter of course. Neisler and others vs. Smith 


12. Where the security on appeal entered by an intestate 
in his lifetime is good at the time, but becomes insolvent 
pending the appeal, the administrator of the deceased 
appellant is not bound to give additional security. Lati- 
mer, Whiting § Co. vs. The Admrs. of Ware - - 


13. The party sued must make his defence promptly, and 
in the proper manner. Stroup vs. Sullivan and Black 


14, The security on the appeal must be joined with his prin- 
cipal in the writ of error. Morris vs. Wiley, Parish 
§& Co. - - - - - - 


15. The Attorneys at Law against whom no fraud is charged, 
nor relief sought, ought not to be made parties with 
their clients in a bill to set aside a judgment at law. 
Kenan & Rockwell vs. Miller - - - - 


16. When an appeal is entered, a writ of error will not lie 
for errors committed on the trial before the petit juy- 
Carter and wife vs. Buchanan - - - 


17. Application to amend judgment is an appeal to the dis- 
cretionary power of the court. Saffold vs. Keenan - 


18. When such discretion will not be controlled. See title 
“ Amendments.” Ib. - - - : - 


19. When a writ of error may be amended. See title “ Writ 
of Error.” Long and others vs. Strickland - - 


20. By adding a necessary party when. See under same 
title, Carey assignee, Sc. ads. Rice - - - 
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21. A recognisance must show the cause of taking it. 
Nicholson vs. The State - - - - - 


22. A bill of exceptions is sufficient if it contain a clear state- 
ment of the points made and decided by the Court below 
and the grounds of the decision, although the formal 
order and special reasons of the Court below be omitted. 
Carey Assignee §c. ads. Rice - - - - 


. The Supreme Court will not entertain a suggestion of a 
diminution of the record sent up merely because it does 
not embody the formal order and special reasons of the 
Court below for its decision, if a clear statement of the 
points decided and the grounds of the decision appear 
therein. Id, - - - - - - 


. The Supreme Court will not allow a continuance of a 
case for the purpose of permitting a party to amend his 
writ of error. Ib. - - - - - 


. Evidence aliunde the record, certified to the Supreme 
Court, will not be received to show that an appeal bond 
was given below, and who was the security. Coffee and 
others vs. Newsom, Exr. - « ° ‘ - 


. When securities on appeal and securities on injunction 
bonds are necessary parties to writ of error. See title 


- Securities.” Ib. * ¥ i a 4 
PRAYER. 


. What relief will be given in equity under a general 
prayer, where there is also a special prayer. See title 
“ Equity.” Butler and others vs. Durham - . 


PRIORITY OF ORDERS FOR COSTS ESTABLISHED. 


1. If two Solicitors General hold orders for the payment of 
costs, under the 4th section of the 14th division of the 
Penal Code of Georgia, the oldest order is entitled to 
be first paid. Hackett vs. Jones . - : . 





a. 


INDEX. 
RECOGNISANCE. 


It is essential to a recognisance for the appearance of 
the conusor to answer to charges against him, that it show 
the cause of taking it. Nicholson vs. The State : 


A recognisance must stand or fall by itself; and if not 
good on its face by failing to specify the offence for which 
the accused is arrested and bound to appear and an- 
swer, parol evidence is inadmissible to supply the de- 


fect. Id. - - - : . i 
REMAINDERS. 
A remainder in slaves, to take effect and be enjoyed 


after a life estate, cannot be created by parol in favour 
of persons not in being at the time the property is de- 
livered to the tenant for life. Kirkpatrick, Guardian vs. 
Davidson - - - - - - 


RENT. 


In case of express contract to pay rent, the destruction 
of the premises by fire, or violence, or any casualty 
whatever, is not a good defence to an action to recover 
the rent, unless there is also an express stipulation to 
that effect. Nor will a court of equity relieve against 
such contracts, under such circumstances. White and 


others vs. Molyneux - : - - - 
RULE IN SHELLY’S CASE. 


The rule in Shelly’s case applies only where the estate 
to the ancestor and to the heirs is of the same kind ; it 
applies to legal estates and to trusts executed, but not to 
trusts executory, when it is the intention of the testator 
that it shall not apply. It applies to personal as well as 
real property. Edmondson and wife vs. Dyson - - 


SALES. 


Sheriff’s fees on sales under execution. See title “Fees 
of Sheriff.” Aycock vs. Buffington, guardian - : 
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SECURITIES. 


. Additional security of the administrator of an appellant 
who dies pending the appeal where the original security, 
good at first, becomes insolvent pending the appeal, is 
not required. Latimer, Whiting & Co. vs. The Admrs. 
of Ware . - - - - - 


. Securities on appeal, and securities to injunction bonds, 
being bound for the eventual condemnation money in 
the cause, under the provisions of the statutes of this 
State, are necessary parties to a writ of error to the Su- 
preme Court, to reverse the judgment of the Court be- 
low. Coffee and others vs. Newsom, Ear. §c. - - 


SECURITIES OF SHERIFF. 


. Where the old sheriff fails to deliver to his successor an 


execution placed in his hands during his term of office, 
and receives money thereon fourteen days after the ap- 
pointment and qualification of the new sheriff, his se- 
curities are not liable in an action on the bond, to ac- 
count to the defendant for said money, notwithstanding 
he has been compelled to pay it a second time to the 
plaintiff. McDonald, Governor, §c. vs. Bradshaw - 


SET-OFF. 

. The maker of a promissory note in an action by the in- 
dorsee who received it after due, cannot set-off a demand 
against the payee, unless such demand is connected 
with, or grew out of the original transaction for which 
the note was given, or attaches to the note itself; he 
cannot set-off a demand arising out of collateral matters. 


Tinsley vs. Beall - - - - a 


. To authorise a defendant to set-off a demand, under the 
24th section of the judiciary act of 1799, such demand 
must be against the plaintiff in the action. 0. - 


. One judgment may be set-off against another; although 
all the parties to the different records are not the same. 
Colquitt vs. Bonner - - - - - 


156 








INDEX. 
SHERIFF. 











. Arule against a sheriff to pay over money is not suffi- 
ciently certain, unless it state the court in which the judg- 
ment and execution claiming the money was had. Be- 
thune vs. Bonner - - - - - 169 






2. A sheriff, for the performance of his legal duty, is only 
entitled to such compensation therefor as the law pre- 
scribes. Hicks vs. Moore and others + - - 242 










. Where a sheriff levied on slaves by virtue of an attach- 
ment, and while in his possession worked and hired 
them out for his own use and benefit, and a verdict of the 
jury having been returned on an issue directed by the 
court finding that the labour of the slaves was worth 
the per diem allowance authorized by law for keeping 
them ; held that the sheriff was bound to account for the 
same, on a rule against him to pay over the money in 
his hands arising from the sale of the property at the 
instance of the creditors. Jb. - - - - 243 























. Sheriff’s fees on sales under execution. See title “ Fees 


of Sheriff.’ Aycock vs. Buffington, Guardian - - 269 






SHERIFF’S SALE. 









. A sheriff may sell under execution, the undivided inter- 
est of the defendant in negroes and other personal prop- 
erty, and the purchaser at such sale becomes a tenant 
in common with the other co-tenants; and until there is 
a severance, or destruction of the tenancy in common, 
one or more of the co-tenants cannot maintain trover or 
trespass against the others. Leonard vs. Scarborough 
and wife, etal. - - - - : - 16 













SLANDER. 






. To charge a person with having gonorrhea is actionable, 
as it will have the effect to exclude him either wholly or 
partially from society; certainly from all good society. 
Watson vs. McCarthy - - - - - 59 







INDEX. 
SOLICITOR GENERAL’S FEES. 


1. A Solicitor General out of office, having obtained orders 
for the payment of costs under the 4th section of the 
14th division of the penal code, is entitled to be paid out 
of money brought into court by his successor, in prefer- 
ence to similar orders of junior date obtained by such 
successor. Hackett vs. Jones - - : - 


SPECIAL DEMURRER. 


. When declaration is bad upon special demurrer, but 
amendable. See title “ Amendment.” Murphy vs. Law- 
rence - - - - - : 


STATUTES, CONSTRUCTION OF. 


The omission of the word “grant” in one section of a 
statute may be explained by other parts of the same 
statute, so as to supply the omitted word and give the 
act its intended effect. Brinsfield vs. Carter - - 


STATUTES AND CHARTERS. 


. The regulations in the 11th and 21st sections, and the 
limitation as to amount in the 25th section of the origi- 
nal charter of the Central Bank, are directory merely to 
the officers of the institution. And a debt may be col- 
lected, although contracted in disregard of any or all of 
these provisions, that is being without security or indors- 
er, having run more than twelve months, and exceeding 
the sum of $2,500. Bond vs. The Central Bank - 


. Construction of Central Bank charter, and amendments. 
The Acts of 1829 and 1838, amendatory of the original 
charter of the Central Bank, clothe it with additional 
authority, and the courts are bound to observe their pro- 
visions without their having been pleaded. See title 
“ Pleading.” Bondvs. The Central Bank - 107,115 


. A debt contracted with the Central Bank under the 
amended charter of 1829, or under the Act of 1838, will 









INDEX. 






be presumed to have been done in good faith, in the ab- 
sence of any fact or circumstance implicating the trans- ; 
action. Jb. - . - - 33, 107, 115 








SURPRISE. 






. When there is not such @ surprise as will entitle a party 
to a continuance after the cause has been submitted to a 
jury on the appeal. See title “ Continuance.” McCutch- 
in vs. Bankston - - - - - - 247 










TENANTS IN COMMON. 








. The undivided interest of a defendant in property held 
by himself and others as tenants in common, may be 
seized and sold under execution. See title “ Sheriff’s 
Sale.” Leonard vs. Scarborough and wife and others - 16 







2. One co-tenant cannot maintain trover or trespass against 
the others so long as the tenancy exists. Ib. . - - %% 









TROVER. 






. Trover by an executor or administrator; when necessary 
to introduce in evidence the letters testamentary or of 
administration. See title “Evidence.” Robinson vs. Mc- 


Donald : . - . . - 119 






. Where the defendant purchased a negro at sheriff’s sale 
as the property of a third person, who was a stranger to 
the plaintiff’s title, used him as his own and exercised 
dominion and control over him, it was held to be sufhi- 
cient evidence of a conversion to maintain trover, with- 
out evidence of a demand and refusal. Jd. - - 119 











TRUSTS. 





. Trusts in personal property may be created and proven 
by parol declarations. Kirkpatrick, Guardian vs. David- 
80nR - = - 7 - = 







. When a cestui que trust may mortgage the trust estate. 
66 
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See title“ Cestui que Trust.” Wayne, Trustee et al. vs. 
Myddleton and others - - - - - 402 

















UNAVOIDABLE—INEVITABLE. 





. Fordefinition of inevitable or unavoidable accidents, see 
title “ Carriers.” Fish vs. Chapman & Ross’ - - 356 


WILLS AND TESTAMENTARY PAPERS. 


An instrument purporting to be a deed, by which the 
grantor gives to his son certain property after his death 
and the death of his wife, is not a deed, but a testamen- 
tary paper ; and cannot be read to the jury in any case 
affecting the title to personalty, in a court of common 
law, until it has passed to probate before the Ordinary. 
Hester, Executor vs. Young = - - : - 44 










. A paper having the formalities of a deed, may notwith- 
standing be a will. 1d. - - . - 







ee” . In determining whether an instrument be a deed or a 
| will, the court will not consider what the maker believed 
it to be, but what in point of law it is. Jb. . - 46 












. The intention of the maker as to the character of the 
estate conveyed, is the criterion by which the court will 
determine whether a given paper is a deed or a will, and 
if the intention gathered from the whole paper is, that the 
estate is not to pass, or the instrument to take effect, until 
his death, it is a will and not adeed, I. - e 49 










WITNESS. 





4. A witness who has no interest in the subject of the suit, 
but who is liable for the costs only, is disqualified from 
testifying, the law looking only to the nature, and not 
the quantum of interest. Vason, Exor. &c. vs. The Mer- 
chants’ Bank - - - - - - 142 









WRIT OF ERROR. 





. Who to be made parties to writ of error. See title 
“Parties.” Dill and others vs. Jones - - - 80. 
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. Where no writ of error has been sued out or returned 
in a case brought before the Supreme Court, the case 
will be dismissed upon motion. Harris vs. The State 






. Where no notice has been filed in the clerk’s office of 
the court below, of the signing of the bill of exceptions, 
the case will likewise be dismissed. Jd. - - 211 
Also see Smith, admr. vs. Burn & McLendon - 263 










. Where the testimony had on the trial in the court below, 
is not embodied in the bill of exceptions, the case will 
be dismissed. Smith, admr. vs. Burn & McLendon - 263 






. Where the bill of exceptions was not signed within four 
days after the adjournment of the court below, by the 
presiding Judge, the case was dismissed. Id, - 263 






6. When there is a judgment against the appellant and his 
security on appeal, both must be joined in the writ of 
error. Morris vs. Wiley, Parish & Co. — : - 287 











. A writ of error to the Supreme Court will not lie for er- 
rors alleged to have been committed by the court below, 
upon the trial of a cause before the petit jury, where an 
appeal has been entered and is pending. Carter and wife 
vs. Buchanan - - : - : - 338 












. The security to the appeal bond must be made a party 
to the writ of error. Long and others vs. Strickland - 349 










. The writ of error may be amended so as to include the 
security on the appeal, but only upon the production to 
the court ofthe written consent of such security, together 
with a waiver of the notice to which he is entitled. Ib. 











. The security on the appeal is a necessary party to a 
writ of error to the Supreme Court. Carey ads. Rice - 











. The writ of error may be amended by adding a neces- 
sary party at any time during the term of the court to 
which the writ is returnable, by procuring the assent of 
such party, and his waiver of the ten days notice of the- 
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signing the bill of exceptions required by the 4th sec- 
tion of the act organizing the Supreme Court. Jd. 


12, When securities on appeal, and securities to injunction 
bonds, are necessary parties to the writ of error to re- 
verse the judgment of the Court below. See title “ Se- 
curities.” Coffee and others vs. Newsom, Ear. &c. - 
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